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DETAILED ACTION 
Specification 

1 . The abstract of the disclosure does not commence on a separate sheet in 
accordance with 37 CFR 1 .52(b)(4). A new abstract of the disclosure is required and 
must be presented on a separate sheet, apart from any other text. 

Claim Rejections - 35 USC §112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

3. Claims 20-26 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. In claim 20, lines 3-4, "said container" lacks 
antecedent basis, as no container per se has been defined, only inferred. In line 4, "said 
each aperture" lacks antecedent basis for "each aperture" being identified, and should 
be -each said aperture-. In lines 5 and 6, "said articles" lack antecedent basis, as the 
invention is a top closure alone with respect to imaginary articles as a possible adjunct, 
accordingly no "said articles" have been positively defined. The phrasing should be 
-the articles-, as only positively defined elements of the invention are "said " 
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Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

5. Claims 20-26 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Galbrierz et al. (5,845,776). 

Re claim 20, Galbrierz discloses a top closure (1 ) for closing an open top of a 
container to form a carton, said top closure being formed of foldable sheet material (col. 

6. line 25-54) and comprising an article-retaining arrangement including a plurality of 
apertures (15) each for receiving a portion of an article (such as B in fig 5, 7) held within 
said container, said each aperture having a frangible connection (73, 75, 81, 83, 85) 
extending to another one of said apertures (fig 6) to facilitate removal of said articles 
from the carton such that in use removal of said articles breaks said frangible 
connection, said frangible connection being arranged such that structural integrity of the 
carton is substantially maintained upon breaking of said frangible connection (col. 7, line 
36, line 20-41). 

Re claim 21 , Galbrierz discloses wherein said plurality of apertures are arranged 
in rows, each aperture of a row having a frangible connection extending to one of said 
apertures of the same row (fig 1 , 6). 

Re claim 22, Galbrierz discloses wherein said plurality of apertures are arranged 
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in rows, eacli aperture of a row liaving a frangible connection extending to one of said 
apertures of a different row (fig 1 , 6). 

Re claim 23, Galbrierz discloses wherein each aperture at and end of a row is 
connected to an edge of said top closure by a further frangible connection (fig 1 , 6). 

Re claim 24, Galbrierz discloses wherein each aperture at an end of a row is 
connected to an edge of said top closure by a further frangible connection (fig 1 , 6). 

Re claim 25, Galbrierz discloses wherein a frangible connection between two of 
said apertures intersects a frangible connection between two other ones of said 
apertures (fig 1,6). 

Re claim 26, Galbrierz discloses wherein said frangible connection is an 
arrangement such that upon breaking of said frangible connection, no material is 
removed from said top closure (fig 6). 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. Claims 17-19 and 28 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Mardon (GB40651 1 ) in view of Taub (4,71 7,070). 

Re claim 17, Mardon discloses a two part carton (fig 1-5) comprising an open top 
container (1 ) and a separate top closure (4), wherein said open top container comprises 
a pair of opposed side walls and a pair of opposed end walls (fig 1 ), one of said end 
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walls comprises a top flap (2') liingedly connected to an uppermost edge (2) of said one 
wall, said top flap is folded downwardly with respect to said uppermost edge to extend 
into said open top container (fig 2, 4), said top closure includes a top panel, said top 
closure engages with said top closure such that said top closure is locked in a recessed 
position below said uppermost edge of said open top container (page 2, left column, line 
57-65); but does not disclose said top closure includes an engaging tab, said top 
closure engages with said engaging tab of said top closure. However, Taub discloses a 
similar device (fig 1-8) with an open top container (10) and a separate top closure (20); 
said top closure includes an engaging tab (46), said top closure engages with said 
engaging tab of said top closure (fig 4). Therefore, it would have been obvious to one of 
ordinary skill in the art at the time the invention was made to modify the device in the 
Mardon reference, such that said top closure includes an engaging tab, said top closure 
engages with said engaging tab of said top closure, as suggested and taught by Taub, 
for the purpose of further securing the closure in place, providing an enhanced grip 
surface, and improving the strength of the device and the ease of use (col. 1 , line 28- 
46). 

Re claim 18, the combined references disclose wherein said engaging tab 
extends upwardly from said top panel and engages between said top flap and said one 
wall (Mardon fig 1; Taub fig 4). 

Re claim 19, the combined references disclose wherein said engaging tab 
extends upwardly from said top panel and engages an outside surface of said top flap 
(Mardon fig 1 ; Taub fig 4). 
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Re claim 28, Mardon discloses a two-part blank for forming a carton (fig 1-5), 
comprising a first part (1) for forming an open top container and a second part (4) for 
forming a top closure, said open top container comprises a pair of opposed side walls 
and a pair of opposed end walls (fig 1), one end wall comprising a top flap (2') hingedly 
connected an uppermost edge (2) of said one wall, said top flap is folded downwardly 
with respect to said uppermost edge to extend into said container when the carton is 
erected (fig 2, 4), said top closure including a top panel, and said top flap engages with 
said first part, when the carton is erected, such that said top closure is locked in 
recessed position below said uppermost edge of said at least one wall; but does not 
disclose said top closure including an engaging tab, and said top flap engages with said 
engaging tab. However, Taub discloses a similar device (fig 1-8) with an open top 
container (10) and a separate top closure (20); said top closure includes an engaging 
tab (46), said top closure engages with said engaging tab (fig 4). Therefore, it would 
have been obvious to one of ordinary skill in the art at the time the invention was made 
to modify the device in the Mardon reference, such that said top closure includes an 
engaging tab, said top closure engages with said engaging tab, as suggested and 
taught by Taub, for the purpose of further securing the closure in place, providing an 
enhanced grip surface, and improving the strength of the device and the ease of use 
(col. 1, line 28-46). 

8. Claim 27 is rejected under 35 U.S.C. 103(a) as being unpatentable over Mardon 
in view Galbrierz et al. 
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Re claim 27, Mardon discloses a two part blank (fig 1-5) for forming a carton, 
comprising a first part (1) for forming an open top container and a second part (4) for 
forming a top closure having a plurality of apertures (13) each for receiving a portion of 
an article (such as 12) held within the carton, but does not disclose each aperture 
having a frangible connection extending to another one of said apertures to facilitate 
removal of said articles from the carton such that removal of said articles breaks said 
frangible connection, said frangible connection being arranged such that structural 
integrity of the carton is substantially maintained upon breaking of said frangible 
connection. However, Galbrierz discloses a similar top closure (1) including a plurality 
of apertures (15) each for receiving a portion of an article (such as B in fig 5, 7) held 
within said container, said each aperture having a frangible connection (73, 75, 81, 83, 
85) extending to another one of said apertures (fig 6) to facilitate removal of said articles 
from the carton such that removal of said articles breaks said frangible connection, said 
frangible connection being arranged such that structural integrity of the carton is 
substantially maintained upon breaking of said frangible connection (col. 7, line 36, line 
20-41). Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to modify the device in the Mardon reference, such that 
each aperture having a frangible connection extending to another one of said apertures 
to facilitate removal of said articles from the carton such that removal of said articles 
breaks said frangible connection, said frangible connection being arranged such that 
structural integrity of the carton is substantially maintained upon breaking of said 



Application/Control Number: 10/599,775 Page 8 

Art Unit: 3728 

frangible connection, as suggested and taught by Galbrierz, for the purpose of allowing 
content to be easily removed (col. 3-5). 

Election/Restrictions 
9. This application contains claims directed to more than one species of the generic 
invention. These species are deemed to lack unity of invention because they are not so 
linked as to form a single general inventive concept under PCT Rule 13.1 . 

The species are as follows: 

Species A (figures 1A-1C) 

Species B (figures 2A-2C) 

Species C (figures 3A-3D) 

Species D (figures 4A-4B) 

Species E (figures 5A-5D) 

Species F (figures 6A-6C) 

Species G (figures 7A-7G) 

Species H (figures 8A-8F) 

Species I (figures 9A-9D) 

Applicant is required, in reply to this action, to elect a single species to which the 
claims shall be restricted if no generic claim is finally held to be allowable. The reply 
must also identify the claims readable on the elected species, including any claims 
subsequently added. An argument that a claim is allowable or that all claims are 
generic is considered non-responsive unless accompanied by an election. 
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Upon the allowance of a generic claim, applicant will be entitled to consideration 
of claims to additional species which are written in dependent form or otherwise include 
all the limitations of an allowed generic claim as provided by 37 CFR 1 .141 . If claims 
are added after the election, applicant must indicate which are readable upon the 
elected species. MPEP § 809.02(a). 

1 0. The species listed above do not relate to a single general inventive concept 
under PCT Rule 13.1 because, under PCT Rule 13.2, the species lack the same or 
corresponding special technical features for the following reasons: each of the species 
are not obvious variants of the other species. 

Applicant is advised that the reply to this requirement to be complete must 
include (i) an election of a species or invention to be examined even though the 
requirement may be traversed (37 CFR 1 .143) and (ii) identification of the claims 
encompassing the elected invention. 

The election of an invention or species may be made with or without traverse. To 
preserve a right to petition, the election must be made with traverse. If the reply does 
not distinctly and specifically point out supposed errors in the restriction requirement, 
the election shall be treated as an election without traverse. 

Conclusion 

1 1 . The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ANDREW PERREAULT whose telephone number is 
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(571 )270-5427. The examiner can normally be reached on Monday - Friday, 8:00 AM - 
5:00 PM EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mickey Yu can be reached on (571 )272-4562. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more Information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/A. P./ /Bryon P. Gehman/ 

Examiner, Art Unit 3728 Primary Examiner, Art Unit 3728 



